USA PATRIOT ACT IMPROVEMENT AND REAUTHORIZATION ACT OF 2005 -
Public Law 109-177

SEC. 222. COUNSEL FOR FINANCIALLY UNABLE DEFENDANTS.

(a) In General- Chapter 228 of title 18, United States Code, is amended by adding at the end the
following new section:

Sec. 3599. Counsel for financially unable defendants

“(a)(1) Notwithstanding any other provision of law to the contrary, in every criminal
action in which a defendant is charged with a crime which may be punishable by death, a
defendant who is or becomes financially unable to obtain adequate representation or
investigative, expert, or other reasonably necessary services at any time either--

*(A) before judgment; or
*(B) after the entry of a judgment imposing a sentence of death but before the

execution of that judgment;

shall be entitled to the appointment of one or more attorneys and the furnishing of such
other services in accordance with subsections (b) through (f).

*(2) In any post conviction proceeding under section 2254 or 2255 of title 28, United
States Code, seeking to vacate or set aside a death sentence, any defendant who is or
becomes financially unable to obtain adequate representation or investigative, expert, or
other reasonably necessary services shall be entitled to the appointment of one or more
attorneys and the furnishing of such other services in accordance with subsections (b)
through (f).

*(b) If the appointment is made before judgment, at least one attorney so appointed must
have been admitted to practice in the court in which the prosecution is to be tried for not
less than five years, and must have had not less than three years experience in the actual
trial of felony prosecutions in that court.

*(c) If the appointment is made after judgment, at least one attorney so appointed must
have been admitted to practice in the court of appeals for not less than five years, and
must have had not less than three years experience in the handling of appeals in that court
in felony cases.

*(d) With respect to subsections (b) and (c), the court, for good cause, may appoint
another attorney whose background, knowledge, or experience would otherwise enable
him or her to properly represent the defendant, with due consideration to the seriousness



of the possible penalty and to the unique and complex nature of the litigation.

“(e) Unless replaced by similarly qualified counsel upon the attorney's own motion or
upon motion of the defendant, each attorney so appointed shall represent the defendant
throughout every subsequent stage of available judicial proceedings, including pretrial
proceedings, trial, sentencing, motions for new trial, appeals, applications for writ of
certiorari to the Supreme Court of the United States, and all available post-conviction
process, together with applications for stays of execution and other appropriate motions
and procedures, and shall also represent the defendant in such competency proceedings
and proceedings for executive or other clemency as may be available to the defendant.

*(f) Upon a finding that investigative, expert, or other services are reasonably necessary
for the representation of the defendant, whether in connection with issues relating to guilt
or the sentence, the court may authorize the defendant's attorneys to obtain such services
on behalf of the defendant and, if so authorized, shall order the payment of fees and
expenses therefor under subsection (g). No ex parte proceeding, communication, or
request may be considered pursuant to this section unless a proper showing is made
concerning the need for confidentiality. Any such proceeding, communication, or request
shall be transcribed and made a part of the record available for appellate review.

*(g)(1) Compensation shall be paid to attorneys appointed under this subsection at a rate
of not more than $125 per hour for in-court and out-of-court time. The Judicial
Conference is authorized to raise the maximum for hourly payment specified in the
paragraph up to the aggregate of the overall average percentages of the adjustments in the
rates of pay for the General Schedule made pursuant to section 5305 of title 5 on or after
such date. After the rates are raised under the preceding sentence, such hourly range may
be raised at intervals of not less than one year, up to the aggregate of the overall average
percentages of such adjustments made since the last raise under this paragraph.

'(2) Fees and expenses paid for investigative, expert, and other reasonably necessary
services authorized under subsection (f) shall not exceed $7,500 in any case, unless
payment in excess of that limit is certified by the court, or by the United States magistrate
judge, if the services were rendered in connection with the case disposed of entirely
before such magistrate judge, as necessary to provide fair compensation for services of an
unusual character or duration, and the amount of the excess payment is approved by the
chief judge of the circuit. The chief judge of the circuit may delegate such approval
authority to an active circuit judge.

*(3) The amounts paid under this paragraph for services in any case shall be disclosed to
the public, after the disposition of the petition.'.

(b) Conforming Amendment- The table of sections of the bill is amended by inserting after the
item relating to section 3598 the following new item:
*3599. Counsel for financially unable defendants.'.



(c) Repeal- Subsection (q) of section 408 of the Controlled Substances Act is amended by
striking paragraphs (4) through (10).

SEC. 507. REVIEW BY ATTORNEY GENERAL.

(a) Applicability- Section 2261 of title 28, United States Code, is amended by striking subsection
(b) and inserting the following:

*(b) Counsel- This chapter is applicable if--
*(1) the Attorney General of the United States certifies that a State has established
a mechanism for providing counsel in postconviction proceedings as provided in
section 2265; and
*(2) counsel was appointed pursuant to that mechanism, petitioner validly waived
counsel, petitioner retained counsel, or petitioner was found not to be indigent.".

(b) Scope of Prior Representation- Section 2261(d) of title 28, United States Code is amended by
striking “or on direct appeal'.

(c) Certification and Judicial Review-

(1) IN GENERAL- Chapter 154 of title 28, United States Code, is amended by striking
section 2265 and inserting the following:

Sec. 2265. Certification and judicial review

“(a) Certification-
(1) IN GENERAL- If requested by an appropriate State official, the Attorney
General of the United States shall determine--
'(A) whether the State has established a mechanism for the appointment,
compensation, and payment of reasonable litigation expenses of competent
counsel in State postconviction proceedings brought by indigent prisoners
who have been sentenced to death;
*(B) the date on which the mechanism described in subparagraph (A) was
established; and
*(C) whether the State provides standards of competency for the
appointment of counsel in proceedings described in subparagraph (A).

'(2) EFFECTIVE DATE- The date the mechanism described in paragraph (1)(A)
was established shall be the effective date of the certification under this
subsection.

'(3) ONLY EXPRESS REQUIREMENTS- There are no requirements for
certification or for application of this chapter other than those expressly stated in
this chapter.



*(b) Regulations- The Attorney General shall promulgate regulations to implement
the certification procedure under subsection (a).

*(¢) Review of Certification-

(1) IN GENERAL- The determination by the Attorney General regarding whether
to certify a State under this section is subject to review exclusively as provided
under chapter 158 of this title.

'(2) VENUE- The Court of Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction over matters under paragraph (1), subject to review by
the Supreme Court under section 2350 of this title.

'(3) STANDARD OF REVIEW- The determination by the Attorney General
regarding whether to certify a State under this section shall be subject to de novo
review.'.

(2) CLERICAL AMENDMENT- The table of sections for chapter 154 of title 28, United
States Code, is amended by striking the item related to section 2265 and inserting the
following:

'2265. Certification and judicial review.'".
(d) Application to Pending Cases-

(1) IN GENERAL- This section and the amendments made by this section shall apply to
cases pending on or after the date of enactment of this Act.
(2) TIME LIMITS- In a case pending on the date of enactment of this Act, if the

amendments made by this section establish a time limit for taking certain action, the
period of which began on the date of an event that occurred prior to the date of enactment
of this Act, the period of such time limit shall instead begin on the date of enactment of
this Act.

(e) Time Limits- Section 2266(b)(1)(A) of title 28, United States Code, is amended by striking
180 days after the date on which the application is filed' and inserting 450 days after the date on
which the application is filed, or 60 days after the date on which the case is submitted for
decision, whichever is earlier'.
(f) Stay of State Court Proceedings- Section 2251 of title 28, United States Code, is amended--
(1) in the first undesignated paragraph, by striking *A justice' and inserting the following:
*(a) In General-

‘(1) PENDING MATTERS- A justice;
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(2) in the second undesignated paragraph, by striking *After the' and inserting the
following:

*(b) No Further Proceedings- After the'; and

(3) in subsection (a), as so designated by paragraph (1), by adding at the end the
following:
'(2) MATTER NOT PENDING- For purposes of this section, a habeas corpus

proceeding is not pending until the application is filed.

'(3) APPLICATION FOR APPOINTMENT OF COUNSEL- If a State prisoner
sentenced to death applies for appointment of counsel pursuant to section
3599(a)(2) of title 18 in a court that would have jurisdiction to entertain a habeas
corpus application regarding that sentence, that court may stay execution of the
sentence of death, but such stay shall terminate not later than 90 days after counsel
is appointed or the application for appointment of counsel is withdrawn or
denied.".

HOW THE HABEAS STATUTES NOW READ

Section 2251. Stay of State court proceedings

Ajustiee (a) In General --

(1) PENDING MATTERS - A justice or judge of the United States before whom a
habeas corpus proceeding is pending, may, before final judgment or after final judgment
of discharge, or pending appeal, stay any proceeding against the person detained in any
State court or by or under the authority of any State for any matter involved in the habeas
corpus proceeding.

(2) MATTER NOT PENDING - For purposes of this section, a habeas corpus
proceeding is not pending until the application is filed.

(3) APPLICATION FOR APPOINTMENT OF COUNSEL - If a State prisoner
sentenced to death applies for appointment of counsel pursuant to section 3599(a)(2)
of title 18 in a court that would have jurisdiction to entertain a habeas corpus
application regarding that sentence, the court may stay execution of the sentence of
death, but such stay shall terminate not later than 90 days after counsel is appointed
or the application for appointment of counsel is withdrawn or denied.

After-the (b) No Further Proceedings —After the granting of such a stay, any such



proceeding in any State court or by or under the authority of any State shall be void. If no
stay is granted, any such proceeding shall be as valid as if no habeas corpus proceedings
or appeal were pending.

Section 2261. Prisoners in State custody subject to capital sentence; appointment of counsel;
requirement of rule of court or statute; procedures for appointment

(a) This chapter shall apply to cases arising under section 2254
brought by prisoners in State custody who are subject to a capital
sentence. It shall apply only if the provisions of subsections (b)
and (c) are satisfied.

U Aap

—counsch:
(b) Counsel — This chapter is applicable if —

(1) the Attorney General of the United States certifies that a State has established a
mechanism for providing counsel in postconviction proceedings as provided in
section 2265; and

(2) counsel was appointed pursuant to that mechanism, petitioner validly waived
counsel, petitioner retained counsel, or petitioner was found not to be indigent.

(c) Any mechanism for the appointment, compensation, and
reimbursement of counsel as provided in subsection (b) must offer
counsel to all State prisoners under capital sentence and must
provide for the entry of an order by a court of record -

(1) appointing one or more counsels to represent the prisoner
upon a finding that the prisoner is indigent and accepted the
offer or is unable competently to decide whether to accept or
reject the offer;

(2) finding, after a hearing if necessary, that the prisoner
rejected the offer of counsel and made the decision with an
understanding of its legal consequences; or

(3) denying the appointment of counsel upon a finding that the



prisoner is not indigent.

(d) No counsel appointed pursuant to subsections (b) and (c) to
represent a State prisoner under capital sentence shall have
previously represented the prisoner at trial eron-directappeat in
the case for which the appointment is made unless the prisoner and
counsel expressly request continued representation.

(e) The ineffectiveness or incompetence of counsel during State
or Federal post-conviction proceedings in a capital case shall not
be a ground for relief in a proceeding arising under section 2254.
This limitation shall not preclude the appointment of different
counsel, on the court's own motion or at the request of the
prisoner, at any phase of State or Federal post-conviction
proceedings on the basis of the ineffectiveness or incompetence of
counsel in such proceedings.

Section 2262. Mandatory stay of execution; duration; limits on stays of execution; successive
petitions

(a) Upon the entry in the appropriate State court of record of an
order under section 2261(c), a warrant or order setting an
execution date for a State prisoner shall be stayed upon
application to any court that would have jurisdiction over any
proceedings filed under section 2254. The application shall recite
that the State has invoked the post-conviction review procedures of
this chapter and that the scheduled execution is subject to stay.

(b) A stay of execution granted pursuant to subsection (a) shall
expire if -

(1) a State prisoner fails to file a habeas corpus application

under section 2254 within the time required in section 2263;

(2) before a court of competent jurisdiction, in the presence

of counsel, unless the prisoner has competently and knowingly

waived such counsel, and after having been advised of the

consequences, a State prisoner under capital sentence waives the
right to pursue habeas corpus review under section 2254; or
(3) a State prisoner files a habeas corpus petition under

section 2254 within the time required by section 2263 and fails

to make a substantial showing of the denial of a Federal right or

is denied relief in the district court or at any subsequent stage

of review.

(c) If one of the conditions in subsection (b) has occurred, no
Federal court thereafter shall have the authority to enter a stay
of execution in the case, unless the court of appeals approves the
filing of a second or successive application under section 2244(b).



Section 2263. Filing of habeas corpus application; time requirements; tolling rules

(a) Any application under this chapter for habeas corpus relief
under section 2254 must be filed in the appropriate district court
not later than 180 days after final State court affirmance of the
conviction and sentence on direct review or the expiration of the
time for seeking such review.

(b) The time requirements established by subsection (a) shall be
tolled -

(1) from the date that a petition for certiorari is filed in
the Supreme Court until the date of final disposition of the
petition if a State prisoner files the petition to secure review
by the Supreme Court of the affirmance of a capital sentence on
direct review by the court of last resort of the State or other
final State court decision on direct review;

(2) from the date on which the first petition for
post-conviction review or other collateral relief is filed until
the final State court disposition of such petition; and

(3) during an additional period not to exceed 30 days, if -

(A) a motion for an extension of time is filed in the Federal
district court that would have jurisdiction over the case upon
the filing of a habeas corpus application under section 2254;
and

(B) a showing of good cause is made for the failure to file
the habeas corpus application within the time period
established by this section.

Section 2264. Scope of Federal review; district court adjudications

(a) Whenever a State prisoner under capital sentence files a
petition for habeas corpus relief to which this chapter applies,
the district court shall only consider a claim or claims that have
been raised and decided on the merits in the State courts, unless
the failure to raise the claim properly is -

(1) the result of State action in violation of the Constitution
or laws of the United States;
(2) the result of the Supreme Court's recognition of a new

Federal right that is made retroactively applicable; or

(3) based on a factual predicate that could not have been
discovered through the exercise of due diligence in time to
present the claim for State or Federal post-conviction review.

(b) Following review subject to subsections (a), (d), and (e) of
section 2254, the court shall rule on the claims properly before



Sec. 2265. Certification and judicial review

(a) Certification -



(1) IN GENERAL - If requested by an appropriate State official, the
Attorney General of the United States shall determine —

(A) whether the State has established a mechanism for the
appointment, compensation, and payment of reasonable litigation
expenses of competent counsel in State postconviction proceedings
brought by indigent prisoners who have been sentenced to death;

(B) the date on which the mechanism described in subparagraph (A)
was established; and

(C) whether the State provides standards of competency for the
appointment of counsel in proceedings described in subparagraph
(A).

(2) EFFECTIVE DATE - The date the mechanism described in paragraph
(1)(A) was established shall be the effective date of the certification under
this subsection.

(3) ONLY EXPRESS REQUIREMENTS — There are no requirements for
certification or for application of this chapter other than those expressly
stated in this chapter.

(b) Regulations — The Attorney General shall promulgate regulations to implement
the certification procedure under subsection (a).

(¢) Review of Certification —

(1) IN GENERAL - The determination by the Attorney General regarding
whether to certify a State under this section is subject to review exclusively as
provided under chapter 158 of this title.

(2) VENUE — The Court of Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction over matters under paragraph (1), subject to
review by the Supreme Court under section 2350 of this title.

(3) STANDARD OF REVIEW - The determination by the Attorney General
regarding whether to certify a State under this section shall be subject to de
novo review.

Section 2266. Limitation periods for determining applications and motions

(a) The adjudication of any application under section 2254 that
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is subject to this chapter, and the adjudication of any motion
under section 2255 by a person under sentence of death, shall be
given priority by the district court and by the court of appeals
over all noncapital matters.

(b)(1)(A) A district court shall render a final determination and
enter a final judgment on any application for a writ of habeas
corpus brought under this chapter in a capital case not later than

ays-after-the-date-omrwhichthe-appleatrontsfited 450 days after the date on which the
application is filed or 60 days after the date on which the case is submitted for decision,
whichever is earlier..

(B) A district court shall afford the parties at least 120 days
in which to complete all actions, including the preparation of all
pleadings and briefs, and if necessary, a hearing, prior to the
submission of the case for decision.

(O)(1) A district court may delay for not more than one
additional 30-day period beyond the period specified in
subparagraph (A), the rendering of a determination of an
application for a writ of habeas corpus if the court issues a
written order making a finding, and stating the reasons for the
finding, that the ends of justice that would be served by allowing
the delay outweigh the best interests of the public and the
applicant in a speedy disposition of the application.

(i1) The factors, among others, that a court shall consider in
determining whether a delay in the disposition of an application is
warranted are as follows:

(I) Whether the failure to allow the delay would be likely to
result in a miscarriage of justice.

(IT) Whether the case is so unusual or so complex, due to the
number of defendants, the nature of the prosecution, or the
existence of novel questions of fact or law, that it is
unreasonable to expect adequate briefing within the time
limitations established by subparagraph (A).

(ITT) Whether the failure to allow a delay in a case that,
taken as a whole, is not so unusual or so complex as described in
subclause (II), but would otherwise deny the applicant reasonable
time to obtain counsel, would unreasonably deny the applicant or
the government continuity of counsel, or would deny counsel for
the applicant or the government the reasonable time necessary for
effective preparation, taking into account the exercise of due
diligence.

(ii1) No delay in disposition shall be permissible because of
general congestion of the court's calendar.

(iv) The court shall transmit a copy of any order issued under
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clause (i) to the Director of the Administrative Office of the
United States Courts for inclusion in the report under paragraph
(5).
(2) The time limitations under paragraph (1) shall apply to -
(A) an initial application for a writ of habeas corpus;
(B) any second or successive application for a writ of habeas
corpus; and
(C) any redetermination of an application for a writ of habeas
corpus following a remand by the court of appeals or the Supreme

Court for further proceedings, in which case the limitation

period shall run from the date the remand is ordered.

(3)(A) The time limitations under this section shall not be
construed to entitle an applicant to a stay of execution, to which
the applicant would otherwise not be entitled, for the purpose of
litigating any application or appeal.

(B) No amendment to an application for a writ of habeas corpus
under this chapter shall be permitted after the filing of the
answer to the application, except on the grounds specified in
section 2244(b).

(4)(A) The failure of a court to meet or comply with a time
limitation under this section shall not be a ground for granting
relief from a judgment of conviction or sentence.

(B) The State may enforce a time limitation under this section by
petitioning for a writ of mandamus to the court of appeals. The
court of appeals shall act on the petition for a writ of mandamus
not later than 30 days after the filing of the petition.

(5)(A) The Administrative Office of the United States Courts
shall submit to Congress an annual report on the compliance by the
district courts with the time limitations under this section.

(B) The report described in subparagraph (A) shall include copies
of the orders submitted by the district courts under paragraph
(D(B)(v).

(c)(1)(A) A court of appeals shall hear and render a final
determination of any appeal of an order granting or denying, in
whole or in part, an application brought under this chapter in a
capital case not later than 120 days after the date on which the
reply briefis filed, or if no reply brief is filed, not later than
120 days after the date on which the answering brief is filed.

(B)(1) A court of appeals shall decide whether to grant a
petition for rehearing or other request for rehearing en banc not
later than 30 days after the date on which the petition for
rehearing is filed unless a responsive pleading is required, in
which case the court shall decide whether to grant the petition not
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later than 30 days after the date on which the responsive pleading
is filed.

(i1) If a petition for rehearing or rehearing en banc is granted,
the court of appeals shall hear and render a final determination of
the appeal not later than 120 days after the date on which the
order granting rehearing or rehearing en banc is entered.

(2) The time limitations under paragraph (1) shall apply to -

(A) an initial application for a writ of habeas corpus;

(B) any second or successive application for a writ of habeas
corpus; and

(C) any redetermination of an application for a writ of habeas
corpus or related appeal following a remand by the court of
appeals en banc or the Supreme Court for further proceedings, in
which case the limitation period shall run from the date the
remand is ordered.

(3) The time limitations under this section shall not be
construed to entitle an applicant to a stay of execution, to which
the applicant would otherwise not be entitled, for the purpose of
litigating any application or appeal.

(4)(A) The failure of a court to meet or comply with a time
limitation under this section shall not be a ground for granting
relief from a judgment of conviction or sentence.

(B) The State may enforce a time limitation under this section by
applying for a writ of mandamus to the Supreme Court.

(5) The Administrative Office of the United States Courts shall
submit to Congress an annual report on the compliance by the courts
of appeals with the time limitations under this section.
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